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Theodore K. Kalick, Attorney, Surface Transportation
Board, argued the cause for respondents. Wth himon the
brief were Henri F. Rush, Ceneral Counsel, Ellen D. Han-
son, Deputy General Counsel, Joel |I. Klein, Assistant Attor-
ney Ceneral, U S. Department of Justice, John J. Powers, 111
and Robert J. Wggers, Attorneys.

Jonat han M Broder, Kevin M Sheys, and Paul M Lau-
renza were on the brief for intervenors.

Before: G nsburg, Henderson and Tatel, Circuit Judges.
pinion for the Court filed by Crcuit Judge Tatel
Tatel, Crcuit Judge: A Surface Transportation Board

regul ati on provides that rail abandonment notices contai ning
false information are "void ab initio" and nust be "summarily

reject[ed].” In this case, although a false statenment in a
noti ce of abandonment was not brought to the Board' s atten-
tion until long after the notice was filed and the Iine sold to

anot her carrier, petitioner argues that the regulation requires
the Board to reject the notice and nullify the sale. Agreeing
with the Board that the regul ati on does not unanbi guously
require that result and finding the Board' s action neither
arbitrary nor capricious, we deny the petition for review

Rail carriers seeking to abandon rail lines nust first re-
ceive authorization fromthe Surface Transportati on Board.
Pursuant to 49 U S.C. s 10903(d), the Board may affirmative-
|y approve an abandonment upon finding that it is permtted
by "public conveni ence and necessity." Alternatively, the
Board may expedite the process by granting the carrier
either an "individual" or "class" exenption from section
10903(d). See 49 U.S.C. s 10502. To initiate the expedited
cl ass exenption procedure--the process involved in this
case--a carrier files with the Board a "notice of exenption
whi ch must certify that no local traffic has noved over the
line for at least two years. See 49 CF. R s 1152.50(b). If a
noti ce of exenption contains false or msleading information
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section 1152.50(d)(3) of the Board' s regul ati ons provides--in

| anguage central to this dispute--that "the use of the exenp-
tionis void ab initio and the Board shall summarily reject the
exenption notice." 49 CF.R s 1152.50(d)(3).

The Board alerts the public to a proposed "cl ass exenp-
tion" abandonment by publishing a notice in the Federa
Register. See id. Publication affords interested parties a
chance to submit an offer of financial assistance, known as an
OFA, proposing to subsidize or purchase the line that is to be
abandoned. See 49 U S.C. s 10904; 49 CF.R s 1152.27. |If
a prospective purchaser and incunbent carrier agree to a
purchase that will maintain service, the Board approves the
sal e and--again of significance to this case--dism sses the
notice of exenption. See 49 C.F.R s 1152.27(f)(2).

In July 1996, Conrail filed a notice of exenption proposing
to abandon two rail lines running for several mles through
Erie County, New York. As required by section 1152.50(b),
Conrail's notice contained a certification that no traffic had
noved over the lines for the previous two years. Responding
to the Federal Register notice, RJ. Corman Railroad Comnpa-
ny/ Al I entown Lines, Inc. (RICN) filed an OFA proposing to
acquire the two lines and to continue service. Conrail agreed
to sell the lines to RICN, and the Board dism ssed Conrail's
noti ce of exenption

Approxi mately eighteen nonths later, petitioner Buffalo
Crushed Stone, a shipper |located near one of the lines, filed a
petition with the Board to vacate Conrail's previously dis-

m ssed exenption notice. According to Buffalo, Conrail had
falsely certified that no traffic had noved across the lines for
the two years prior to the filing of the notice. Buffalo knew
the certification was fal se because it had shi pped at | east
twel ve carl oads of crushed stone over the |lines during the

rel evant two year period. Relying on section 1152.50(d)(3),
Buf fal o argued that the exenption was "void ab initio" and
that the Board nmust "summarily reject” the notice. Buffalo

al so urged the Board to revoke the sale to RICN, since that
transfer resulted from OFA procedures that had been trig-
gered by the defective notice. Conrail never disputed the
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falsity of the certification, claimng instead that the m stake
was "de minims" and "inadvertent."

Buffalo also filed a formal conplaint alleging that RICN
had refused to provide service to it across one of the lines
acquired from Conrail and had discrim nated against it by
demandi ng unreasonabl e rates. According to Buffalo, this
gave the Board an additional reason for revoking the sale.

Al ternatively, Buffalo asked the Board to order RICN to
provide it with trackage rights for reasonable fees.

The Board rejected Buffalo's petition to revoke the sale and
di smssed its conplaint against RICN. Although the Board
conceded that false information in an exenption notice nor-
mally results in a declaration that the notice is void ab initio,
it identified several reasons why such action was i nappropri-
ate in the circunstances of this case. For one thing, vacating
t he exenption notice and subsequent sale would unfairly
di sadvant age RIJCN, a bona fide purchaser who had acquired
the Iine under section 10904's OFA procedures. Mre gener-
ally, the Board found that nullifying the sale would cause
future OFA purchasers "to worry that their rights to the lines
t hey acquire m ght be abrogated nonths and perhaps years
| ater because of sone defect in the underlying abandonnent.”
The Board feared this woul d di scourage the use of OFAs,
t hus "derogating section 10904." Finally, the Board pointed
out that Buffalo--the very party who had utilized Conrail's
lines and had actual know edge of the certification's falsity--
waited al nost two years to register its objection. Declining
to deci de whether that factor alone would be dispositive, the
Board said that Buffalo's failure to challenge the notice in a
timely fashion supported denial of the petition

Turning to Buffal o's conpl aint agai nst RICN, the Board
found the refusal of service and discrimnation clainms unsup-
ported by the record. Although Buffal o had asked for and
received a rate quote fromRICN, the Board found nothing in
the record indicating that Buffalo had either tendered traffic
to nove over the line or discussed such traffic with RICN
The Board al so noted that crushed stone, the comuodity
Buf falo wanted to ship, is exenpt from Board regul ati on, see
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49 C.F.R s 1039.11(a), and that under the circunstances of
this case the Board | acked jurisdiction to grant Buffal o
trackage rights.

In this petition for review, Buffalo does not challenge the
di smssal of its conplaint against RICN. It challenges only
the Board's denial of its petition, claimng that section
1152.50(d) (3) requires the Board to reject the exenption
noti ce and revoke the sale, and that the Board's failure to do
so was arbitrary and capri ci ous.

W begi n by enphasi zing our highly deferential standard
of review. An agency's interpretation of its own regul ation
nmerits even greater deference than its interpretation of the
statute that it admnisters. See, e.g., Bush-Quayle Primary
Comm, Inc., v. FEC, 104 F.3d 448, 452 (D.C. Gr. 1997) ("The
call for deference is even greater where the agency is inter-
preting its own regulations.”). \Were "the neaning of [regu-
| atory] language is not free fromdoubt," we will defer to the
agency's interpretation so long as it "sensibly conforns to the
pur pose and wording of the regulations.”™ Martin v. OSHRC
499 U . S. 144, 150-51 (1991) (alteration in original) (interna
gquotation marks omtted). W have even pernmtted an agen-
cy to infer the existence of a mssing termin a regulation
when the inference found support in the regul ation's purpose
and history. See Western Mass. Elec. Co. v. FERC, 165 F.3d
922 (D.C. Cir. 1999). But deference is not without limt. W
will reject an agency's interpretation if "an alternative read-
ing is conpelled by the regulation's plain |anguage or by
other indications of ... intent at the tinme of the regulation's
promul gation."™ Thomas Jefferson Univ. v. Shalala, 512 U S
504, 512 (1994) (internal quotation marks omtted).

According to Buffal o, section 1152.50(d)(3) admits of no
anbiguity. The regulation says quite plainly that if a notice
of exenption "contains false or msleading information, the
use of the exenption is void ab initio and the Board shal
summarily reject the exenption notice." 49 C.F.R
s 1152.50(d)(3). Buffalo argues that, because it is undisputed
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that Conrail's notice contained a false certification, the ex-
enption is "void ab initio," and that the Board nust "sum
marily reject"” it and revoke the sale to RICN

Al t hough at first glance section 1152.50(d)(3) does seem
unambi guous, the Board points out that it is not at all clear
how t hat provision should be applied in the unusual circum
stances of this case. Beginning with the phrase "shall sum
marily reject,"” the Board argues that the regul ati on "does not
address what action should be taken if rejection of the notice
is no longer an avail able or appropriate renedy due to
i ntervening circunstances.” Rejection of the notice in this
case is not "an available or appropriate renedy” for an
obvi ous reason: the Board dism ssed the notice when RICN
purchased the lines (the "intervening circunstance"). The
Board's position is well taken. How can it reject a notice of
exenption that has |ong since been dism ssed? Since it
cannot, we agree that in the circunstances of this case section
1152.50(d) (3) does not unanbi guously require the Board to
"summarily reject the exenption notice."

This | eaves the question whether the regul ation requires
the Board to declare the notice "void ab initio." According
to Buffal o, because "[v]oid ab initio nmeans that a notice based
on false information is void fromthe beginning, as if it never
existed," the OFA sale to RICN nust be nullified since that
transaction resulted fromthe filing of the defective exenption
notice. The Board responds that although "[o]ur practice of
revoki ng abandonments aut horized pursuant to the class ex-
enption is predicated on the need to maintain the integrity of
the applicable regulations ... that purpose is not served
when uphol di ng the cl ass exenption can only be achi eved at
t he expense of derogating section 10904 of the statute.” In
ot her words, the Board found that cancellation of the sale
woul d di scourage the use of OFA procedures and thus under-
m ne section 10904's goal of mmintaining rail service. See The
Burlington Northern and Santa Fe Rail way Conpany- -
Abandonment Exenption--in King County, WA, STB Dock-
et No. AB-6 (Sub-No. 380X), 1998 W. 452837 (I.C.C.) (not-
ing that the "fundanmental purpose of section 10904 [is] to
continue rail service").
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Courts are not hel pl ess captives when a literal application
of statutory |anguage woul d subvert a regul atory schene.
VWhere such a conflict exists, it is appropriate to consider the
pur pose of the disputed provision and to construe the text
accordingly. See, e.g., Train v. Colorado Public Interest
Research Group, 426 U S. 1, 24 (1976). Judge Learned Hand
put it this way:

O course it is true that the words used, even in their
literal sense, are the primary, and ordinarily the nost
reliable, source of interpreting the nmeaning of any wit-
ing.... But it is one of the surest indexes of a mature
and devel oped jurisprudence not to nake a fortress out

of the dictionary; but to renmenber that statutes always
have sone purpose or object to acconplish, whose sym
pathetic and inmagi native discovery is the surest guide to
t hei r neani ng.

Cabel | v. Markham 148 F.2d 737, 739 (2d Cir.), aff'd, 326 U S.
404 (1945). Administrative agencies face simlar interpretive
chal | enges and nust be able to respond with sinilar resource-
ful ness. See Anmerican Train Dispatchers Assoc. v. ICC, 54
F.3d 842, 850 (D.C. Gr. 1995) ("[A] regulatory interpretation
must be, anong other things, consistent with the regulatory
schenme."). Denonstrating just that resourcefulness in this
case, the Board properly construed section 1152.50(d)(3) to
avoi d underm ni ng an i ndependent statutory nandate.

Buf fal o argues that "even if the Court finds that the Board
did have ... discretion [to uphold the notice of exenption],
the Board did not exercise its discretion in a rational man-
ner." W take this to nean that Buffalo thinks the Board
vi ol ated section 706(2)(A) of the Administrative Procedure
Act. See 5 U S.C s 706(2)(A). In support of its argunent,
Buf fal o contends that the Board's decision in this case depart-
ed fromits practice of strictly enforcing section 1152.50(d)(3)
and failed "to take into account the prejudice sustained by
[Buffalo].” W disagree on both counts. Not one of the
cases cited by Buffalo for the proposition that the Board
al ways rejects exenption notices with false information in-
vol ved a conpl eted OFA sale. Moreover, the Board' s action

Page 7 of 8



<<The pagination in this PDF may not match the actual pagination in the printed slip opinion>>

USCA Case #98-1505 Document #473366 Filed: 10/29/1999 Page 8 of 8

preserved the integrity of section 10904's OFA procedures,
protected a bona fide purchaser, and pronoted the goals of

the statute. At the same tinme, the Board denied relief to a
party who, having slept on its rights, sought to abrogate a

| ong conpleted sale so that (as it freely admits) it could bid
on the lines itself.

The Board's articulation of a reasoned basis for its decision
di stingui shes this case fromJost v. STB, No. 99-1054, slip
op., 1999 W 961167 (D.C. Gr. Cct. 22, 1999). Decided just
| ast week, Jost involved a challenge to a notice of exenption
that was filed six days after the subject |line was conveyed to
the Central Kansas Conservancy to be used as a trail, with
the possibility that rail service would be resuned in the
future. Relying on section 1152.50(d)(3), the challenge al-
| eged that the notice of exenption was fal se and ni sl eadi ng
because it failed to informthe Board about right-of-way sal es
by the railroad that potentially made the Iine unusable as a
trail and that mght interfere with future rail service. The
Board declined to reopen the proceedings but failed to explain
why its discovery of the sales did not nerit reconsideration of
its prior actions. W remanded so the Board coul d remedy
that deficiency. "The Board needs to articulate howit pro-
ceeds when faced with an allegation that sales of full-w dth
ri ght-of -way have occurred, and why it believes that practice
is consistent with statutory requirenents governing its juris-
diction.... At that point, if petitioners are still dissatisfied,
this court will have sonmething to review " Jost v. STB, slip
op. at 14-15.

In this case, the Board has adequately articul ated the
reasons for its decision. Because we find the Board' s refusa
to cancel the sale neither arbitrary nor capricious, the petition
for review is denied.

So ordered.
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